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Nancy M. Ovoka, Hsquines

Premerger Nutitication Officc:

Federal Trade Commission

th Street & Pennsylvania Avenue, N.W.
Room 304

Washingien, [2.C. 20950

Re:  Forcign Institutional Investor Excmption

from HSR Aci Reporting Requirements
Dear Ms. Ovuka:

This leller memorializes discussions that we had during March 1% welephone
conversations.

1 had called w reguesl goidance concerning the Federal Trade Comimission's
interpretations of the institutionzl investor exemption in Section 7A)(11) of the Hart-
Scot-Rodino Antitrust Improvements Act of 1976, 15 U5.C. § 1Ba(c)(1) (1594), and
1o C.F.R. § 802.64 (1997), for acquisitions by foreipn investment cummpanies. As we
discussed, secrion 802 64(4)(6} stules that the institotions) investor exemption is aveilahle
coly ta a "investiment company registered with the U.S. Securitics and Exchange
Commisgion under the Investment Company Act of 1940 {15 U847, § 80a-1 er seq.).”

As 1 described, we are secing an increasing mumber of foreign investroent
vompanies, primarily European mutual funds, scqoiring U5, securities as part of their
investment portfolins. However, these foreign invesiment companies do not oade their
shares on a U 8. siock exchange amd, consequently, do not have to register with the U5,



SENT Ry: 3-16-88 . 5:51PM . -‘ 200 AN WERE A G

Nancy M. Ovuka, Esquire
March 16, 1993
Page 2

Securities and Exchange Commission. 1 stated to yon that these eompanies are, in 21l other
respects, an "ihvestment company™” as defined in the Invesiment Company Act of 1940,
15 1. 8.C. § B0a-3(a} (1994). Such companies are "enguped pritarily in investing . .
ot trading in securitics,” i., and such companies comply with exchange registration,
information disclosure apd accounting standards established by the laws of the counfries
in which they offer their secorities $n investars, Istated that the Commission should reat
thest foreign investment companies similarly to 1.8, -registered investment cumpanics for
HSE Act purposes, as foreigm investmenl companies” purcluses do not reise differenr
competitive issuss.

You responded in a subsequent telephone conversation that you had reviewed this
issue with Joseph Krauss and Rickard Smith of your office, You stated that your office
has previously indicated that a foreipn bank could potentially avail itself of the institutional
mvesior exemption provided by scction §02.64{u)(1), hough that subsection refers 1o "2
bank within the meaning of 15 U.8.C. § R0h-2{a}{2}," which defines "bank” as "a bankmyg
institution organmized undér the law of the Upjted States " You stated that the same
reasoping and result would apply 1o a foreign investment company "if it is an 'investment
campany’ o 21l other respects, except that it has nat registered with the 8EC." Thus, 1
take from your resporse that a foreign invesment company that has not registered with the
U.8. Securities and Bxchange Commissiop ¢ould apply the institutional investor
excrnprion, pravided thal sn zequisition by the forcign investment compeny mects all ather
requirerments of section §02.64.

If your woderstapding of our convers

auon i ) nt from what T have
memorialized in this letter, please vontact me a discuss this.

Thank you for your very prompt and knowledgeable response o my inquiry.

Sincerely yours,






